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(e) The permitting authority should
maintain a public record of the identi-
fied areas and a written statement of
the basis for identification.

Subpart J—Compensatory Mitiga-
tion for Losses of Aquatic Re-
sources

SOURCE: 73 FR 19687, Apr. 10, 2008, unless
otherwise noted.

§230.91 Purpose and general consider-
ations.

(a) Purpose. (1) The purpose of this
subpart is to establish standards and
criteria for the use of all types of com-
pensatory mitigation, including on-site
and off-site permittee-responsible miti-
gation, mitigation banks, and in-lieu
fee mitigation to offset unavoidable
impacts to waters of the United States
authorized through the issuance of per-
mits by the U.S. Army Corps of Engi-
neers (Corps) pursuant to section 404 of
the Clean Water Act (33 U.S.C. 1344).
This subpart implements section 314(b)
of the 2004 National Defense Authoriza-
tion Act (Pub. L. 108-136), which directs
that the standards and criteria shall,
to the maximum extent practicable,
maximize available credits and oppor-
tunities for mitigation, provide for re-
gional variations in wetland condi-
tions, functions, and values, and apply
equivalent standards and criteria to
each type of compensatory mitigation.
This subpart is intended to further
clarify mitigation requirements estab-
lished under the Corps and EPA regula-
tions at 33 CFR part 320 and this part,
respectively.

(2) This subpart has been jointly de-
veloped by the Secretary of the Army,
acting through the Chief of Engineers,
and the Administrator of the Environ-
mental Protection Agency. From time
to time guidance on interpreting and
implementing this subpart may be pre-
pared jointly by EPA and the Corps at
the national or regional level. No
modifications to the basic application,
meaning, or intent of this subpart will
be made without further joint rule-
making by the Secretary of the Army,
acting through the Chief of Engineers
and the Administrator of the Environ-
mental Protection Agency, pursuant to
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the Administrative Procedure Act (b
U.S.C. 551 et seq.).

(b) Applicability. This subpart does
not alter the circumstances under
which compensatory mitigation is re-
quired or the definition of ‘“waters of
the United States,” which is provided
at §230.3(s). Use of resources as com-
pensatory mitigation that are not oth-
erwise subject to regulation under sec-
tion 404 of the Clean Water Act does
not in and of itself make them subject
to such regulation.

(c) Sequencing. (1) Nothing in this sec-
tion affects the requirement that all
DA permits subject to section 404 of
the Clean Water Act comply with ap-
plicable provisions of this part.

(2) Pursuant to these requirements,
the district engineer will issue an indi-
vidual section 404 permit only upon a
determination that the proposed dis-
charge complies with applicable provi-
sions of 40 CFR part 230, including
those which require the permit appli-
cant to take all appropriate and prac-
ticable steps to avoid and minimize ad-
verse impacts to waters of the United
States. Practicable means available
and capable of being done after taking
into consideration cost, existing tech-
nology, and logistics in light of overall
project purposes. Compensatory miti-
gation for unavoidable impacts may be
required to ensure that an activity re-
quiring a section 404 permit complies
with the Section 404(b)(1) Guidelines.

(3) Compensatory mitigation for un-
avoidable impacts may be required to
ensure that an activity requiring a sec-
tion 404 permit complies with the Sec-
tion 404(b)(1) Guidelines. During the
404(b)(1) Guidelines compliance anal-
ysis, the district engineer may deter-
mine that a DA permit for the proposed
activity cannot be issued because of
the lack of appropriate and practicable
compensatory mitigation options.

(d) Accounting for regional variations.
Where appropriate, district engineers
shall account for regional characteris-
tics of aquatic resource types, func-
tions and services when determining
performance standards and monitoring
requirements for compensatory mitiga-
tion projects.

(e) Relationship to other guidance docu-
ments. (1) This subpart applies instead
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of the ‘““Federal Guidance for the Estab-
lishment, Use, and Operation of Mitiga-
tion Banks,” which was issued on No-
vember 28, 1995, the ‘‘Federal Guidance
on the Use of In-Lieu Fee Arrange-
ments for Compensatory Mitigation
Under Section 404 of the Clean Water
Act and Section 10 of the Rivers and
Harbors Act,” which was issued on No-
vember 7, 2000, and Regulatory Guid-
ance Letter 02-02, ‘“‘Guidance on Com-
pensatory Mitigation Projects for
Aquatic Resource Impacts Under the
Corps Regulatory Program Pursuant to
Section 404 of the Clean Water Act and
Section 10 of the Rivers and Harbors
Act of 1899”7 which was issued on De-
cember 24, 2002. These guidance docu-
ments are no longer to be used as com-
pensatory mitigation policy in the
Corps Regulatory Program.

(2) In addition, this subpart also ap-
plies instead of the provisions relating
to the amount, type, and location of
compensatory mitigation projects, in-
cluding the use of preservation, in the
February 6, 1990, Memorandum of
Agreement (MOA) between the Depart-
ment of the Army and the Environ-
mental Protection Agency on the De-
termination of Mitigation Under the
Clean Water Act Section 404(b)(1)
Guidelines. All other provisions of this
MOA remain in effect.

§230.92 Definitions.

For the purposes of this subpart, the
following terms are defined:

Adaptive management means the de-
velopment of a management strategy
that anticipates likely challenges asso-
ciated with compensatory mitigation
projects and provides for the imple-
mentation of actions to address those
challenges, as well as unforeseen
changes to those projects. It requires
consideration of the risk, uncertainty,
and dynamic nature of compensatory
mitigation projects and guides modi-
fication of those projects to optimize
performance. It includes the selection
of appropriate measures that will en-
sure that the aquatic resource func-
tions are provided and involves anal-
ysis of monitoring results to identify
potential problems of a compensatory
mitigation project and the identifica-
tion and implementation of measures
to rectify those problems.

§230.92

Advance credits means any credits of
an approved in-lieu fee program that
are available for sale prior to being ful-
filled in accordance with an approved
mitigation project plan. Advance cred-
it sales require an approved in-lieu fee
program instrument that meets all ap-
plicable requirements including a spe-
cific allocation of advance credits, by
service area where applicable. The in-
strument must also contain a schedule
for fulfillment of advance credit sales.

Buffer means an upland, wetland,
and/or riparian area that protects and/
or enhances aquatic resource functions
associated with wetlands, rivers,
streams, lakes, marine, and estuarine
systems from disturbances associated
with adjacent land uses.

Compensatory mitigation means the
restoration (re-establishment or reha-
bilitation), establishment (creation),
enhancement, and/or in certain cir-
cumstances preservation of aquatic re-
sources for the purposes of offsetting
unavoidable adverse impacts which re-
main after all appropriate and prac-
ticable avoidance and minimization
has been achieved.

Compensatory mitigation project means
compensatory mitigation implemented
by the permittee as a requirement of a
DA permit (i.e., permittee-responsible
mitigation), or by a mitigation bank or
an in-lieu fee program.

Condition means the relative ability
of an aquatic resource to support and
maintain a community of organisms
having a species composition, diver-
sity, and functional organization com-
parable to reference aquatic resources
in the region.

Credit means a unit of measure (e.g.,
a functional or areal measure or other
suitable metric) representing the ac-
crual or attainment of aquatic func-
tions at a compensatory mitigation
site. The measure of aquatic functions
is based on the resources restored, es-
tablished, enhanced, or preserved.

DA means Department of the Army.

Days means calendar days.

Debit means a unit of measure (e.g., a
functional or areal measure or other
suitable metric) representing the loss
of aquatic functions at an impact or
project site. The measure of aquatic
functions is based on the resources im-
pacted by the authorized activity.
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